work.  However, Mr. Miller hired Claire Zimmerman, his
brother-in-law, after Mr. Hoffman was injured, even though he
(Hatter) was second in seniority to Mr. Hoffman, and was
available for work,  Mr. Hatter stated that he received no
further calls or communications from Mr. Miller to go back to
work (Tr. 19).  He confirmed that he was receiving unemploy-
ment benefits from the State of Pennsylvania, and that in
order to receive those benefits he had to be ready, willing,
and able to work (Tr. 20).  He also confirmed that he could
have done welding work (Tr. 20).

Mr. Hatter's counsel produced copies of payroll slips
from July 6 to December 28, 1984, reflecting that Mr. Hatter
earned an average of $221.69 a week while employed with the
respondent during this time period (Tr, 21, exhibit C-2).
Mr. Hatter confirmed that he was unemployed from January 30,
1985 to September 14, 1985, the date that he went to work for
the Sherman Coal Company, and that his unemployment benefits
stopped in July, 1985 (Tr. 23).  He stated that he received
unemployment benefits from January 30 through July, 1985, and
that they amounted to $122 a week (Tr. 24).

Mr. Hatter's counsel produced a copy of a letter dated
February 25, 1985, after Mr. Hatter's termination, from
Mr. Miller to the Office of Coal Mine Workers' Compensation
Programs, Wilkes-Barre, Pennsylvania, stating that Mr. Hatter
was never absent from work due to illness and never complained
that he was short of breath or wanted other work because of
shortness of breath (exhibit C-3, Tr. 24-25).  The letter also
states:  "Before we are liable and John Hatter is found eligi-
ble that he received Black Lung benefits, I want proof that he
does have pneumoconiosis by a second opinion from doctors'
examinations, x-rays, etc."

In response to further questions, Mr. Hatter confirmed
that he did not inform Miller that he was going to file his
black lung claim before he filed it and that he never dis-
cussed it with him (Tr. 26).  Mr. Hatter stated that he filed
the claim because "I was getting up in age.  It takes 6 or
7 years to get it" (Tr. 26).  He filed it to establish his
eligibility and to protect whatever rights he had under any
applicable law.  Mr. Hatter also confirmed that he never con-
tacted anyone from MSHA regarding his claim (Tr. 27).

Mr. Hatter stated that Mr. Miller employs seven people,
and he described Mr. Miller's operation as a preparation
plant which processes and cleans coal received from different
sources.  The coal is resold to different truckers and
jobbers, and at one time it was shipped by rail.  There is no
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